












 
UNITED STATES OF AMERICA 

 
v. 
 

KHALID SHEIKH MOHAMMED, WALID 
MUHAMMAD SALIH MUBARAK BIN 
‘ATTASH, RAMZI BIN AL SHIBH, ALI 
ABDUL AZIZ ALI, MUSTAFA AHMED 

ADAM AL HAWSAWI 

 
D-010B 

Defense Reply 
To Government Response to Defense Motion 
for Special Relief for an Enlargement of Time 

to File and a Continuance 
 

30 June 2008 

 
 
1. Timeliness:     This Reply is timely filed within the deadline prescribed by the 

Commission in its email of 25 June 2008 (granting an extension of time to file the reply, now 

due NLT 1600, 30 June 2008).   

2. Additional Relevant Facts: 

a.  On 10 June 2008, the defense submitted a request to the government for all records 
and documents related to the physical and mental health of Mr. bin al Shibh.  See Defense 
Motion, D-010, Attachment A.  On 23 June 2008, the defense received the government’s 
written assurance that it will disclose all medical records of Mr. bin al Shibh to the 
defense and that it was arranging to have those records transported from GTMO and 
served on the defense.  See Government Response, FN.1; ¶ 5.b; Attachment A.   On 24 
June 2008, the government requested the Military Judge sign an order that JTF-GTMO 
shall provide to the Prosecution, for release to the defense, all medical records in its 
possession, including mental health records.  The Military Judge signed this order on 25 
June 2008.  [MJ 004].  The government has not yet provided any such records or 
documents. 

b.  On Monday 24 June 2008, the government provided to the defense a Medication 
Summary for Mr. bin al Shibh.  [Attachment A].  This summary documents that Mr. bin 
al Shibh was taking  medications on the date of his arraignment, 5 June 2008, 
including:  
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c.   
 

 
 

 
 

 
 

 



 

 
[Attachment C]     

e.   
 

 
 

 
 
 

.  See 
 

f.   
 

 
 

 
  

 
.  See 

 

g.  On 25 June 2008, the defense informed the government that defense counsel were in 
GTMO and were willing to receive the records ordered be provided directly from JTF-
GTMO.  [Attachment B].  On that same day, LT Federico personally delivered a copy of 
the Judge’s Order, MJ 004, to LT ,  
Office, JTF-GTMO, and made the same offer.   indicated  would 
consult with the prosecution about this offer.  Later that day, the government responded 
that the medical records must undergo a classification review before they can be released 
to the defense.  [Attachment B].  On 26 June 2008, the defense requested the 
government expedite this review.  [Attachment B]. 

[Note: For additional relevant facts, please see Attachment D – classified as Top Secret // SCI] 

3. Law and Argument: 

I. A CONTINUANCE IS REQUIRED BECAUSE, DESPITE DEFENSE 
REQUESTS SUBMITTED TO THE GOVERNMENT AND TO THE 
COMMISSION, THE GOVERNMENT HAS YET TO PROVIDE THE 
INFORMATION AND MATERIALS RELEVANT TO THE ISSUE OF 
COMPETENCY TO WAIVE RIGHT TO COUNSEL 
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The government has averred that “The Prosecution will soon provide to the Defense the 

medical records of the accused, from the time of his capture in September 2002 until the present, 

that are currently known to the Prosecution.”  See Government Response, D-010, ¶3.   As of the 

date of this filing, the government has not turned over the records.  The defense began seeking 

these records from the date of arraignment, nearly one month ago.  On that date, defense counsel 

expressly requested the assistance of this Commission in obtaining an order, informing the 

Commission that JTF-GTMO required such an order to release medical records.  The Military 

Judge required the defense to request any relief in writing.  It was some three weeks later when 

the government, responding to a defense request for the records, finally sought its own order 

from this Commission.  This delay cannot be attributed to the defense and must be attributed to 

the government: it cannot inure to the detriment of Mr. bin al Shibh by forcing a hearing on 10 

July.  

Although defense counsel were present in GTMO to retrieve the records on the very date 

the judge’s order was signed, the government refused to allow counsel to obtain the records, and 

used as a pretext for blocking production that it had to conduct a classification review of those 

records.  What information may be contained in medical records that would require a 

classification review can only be left to speculation – these are not, after all, interrogation 

reports.   Furthermore, as each defense counsel possess a  security clearance, it is 

incomprehensible why the records could not simply released, without any classification review.  

Regardless of the content of the records, counsel are authorized to see that information and are 

bound by applicable Protective Orders and the nondisclosure rules that govern any potential 

classified information contained in the medical records. 

The government is fully aware that delay in the turn over of these records could likely 

moot the present motion, and thus it engages in dilatory production of commission-ordered 
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discovery.   The defense fully expects that the government will conveniently submit some of the 

requested medical records immediately prior to the 10 July hearing, so as not to appear in before 

the commission without having offered some modicum of a response to judge’s order.  It is 

likely that the government delay in providing the records may be designed to prevent disclosure 

until all parties have already traveled to GTMO for the 10 July hearing.  All parties are now 

scheduled to travel to GTMO on 7 July for the presently scheduled hearing.  With its pretextual 

and deliberate delay in turning over medical records, the government will have wasted the time 

of the Commission and all the personnel attendant to any Commission hearing, not to mention 

wasted public resources by forcing all this personnel to travel to GTMO for such a hearing. 

Time matters.  The government casually dismisses the significance of providing the 

defense adequate time1 when it states, “there is no basis for a continuance of the 10 July 2008 

hearing” as “the medical records provided to the accused, in advance of the scheduled hearing, 

provide ample time for the Defense to request an R.M.C. 706 board should they choose to do so 

on the issue of competency.”  See Government Response, D-010, ¶6.i.  Possession of medical 

records and information concerning a patient’s history are a prerequisite to a mental health 

professional to even begin an evaluation.  See Defense Motion, D-010, Affidavit of  

Attachment H, ¶¶15-20.   

Other than the one-page “Medication Summary” provided on 24 June 2008, the defense 

is in no different position than it was on 5 June 2008, the date of the arraignment.  What has 

changed since 5 June is that the defense is now aware that the specific medications being 

administered to Mr. bin al Shibh are for treatment of severe mental and physical health 

                                                 
1 Turning over documents on the eve of a hearing is becoming a troubling habit of the government.  As it 
acknowledges, the defense did not receive any discovery until the afternoon of 3 June 2008 while in GTMO for the 
arraignment, despite charges being referred on 9 May 2008.  Further, this information was turned over in a format 
that required more than one day delay for the defense to even be able to open the files on the CDs provided due to 
formatting problems. 
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problems.2  “  of the  medications currently administered to Mr. Al Shibh [sic] are 

medically known to produce direct and significant impact on functioning, including adverse side 

effects that disrupt and compromise physical and mental health.”  See Affidavit of , 

Attachment C, pg. 7.  This information raises more questions regarding competency that were 

even present on 5 June, and begs for an extension of time to vet the issues now presented.  As the 

attached declaration demonstrates, a medical evaluation is mandated: 

In order to assess the medical necessity and efficacy of these medications and 
their adverse side effects, it is necessary to conduct an independent, thorough, and 
reliable review and assessment of medical symptoms, prior history, and current 
functioning.  It is critical for such a review to include complete medical records, 
including prior medication regimes, the indicated medical necessity for the administration 
of drugs, physician notes, nurse notes, medication charts, laboratory testing, prior 
psychiatric and psychological testing, narrative reports and other records relating to 
health care.  Without all this information and such an assessment, it is impossible to 
assess the medical necessity for the current course of Mr. Al Shibh’s chemotherapy or to 
enable him to make an informed, knowing, and intelligent decision about any course of 
action available to him. 

 See Affidavit of , Attachment C, pgs. 9-10.   

 

The Supreme Court itself has acknowledged that “[m]ental illness itself is not a unitary 

concept.  It varies in degree.  It can vary over time.  It interferes with an individual’s functioning 

at different times in different ways.”  Indiana v. Edwards, 554 U.S. __, slip op. 10 (2008)3.  The 

defense is not in a position to address the issue of Mr. bin al Shibh’s mental illness without being 

provided the essential discovery from the government and the time to have qualified 

professionals assist the defense in this endeavor. 

Finally, the government cannot hide behind a classification review as an excuse for 

further delay of providing these records to the defense.  See Government Response, D-010, ¶5.b.  

                                                 
2 The defense references Attachment D as additional information relevant to this point. 
3 As noted therein, the Supreme Court had not yet issued its opinion in Edwards at the time the defense filed its 
Motion, D-010.  Also of note about that case is that the respondent, , suffered from a 
“schizophrenic illness.”  See Edwards, slip op. 2.  This is the same illness that , the medication being 
administered to Mr. bin al Shibh, is supposed to treat.   
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The adversarial party to Mr. bin al Shibh is the “United States of America.”  That is, not simply 

the Prosecutors, but the entire executive branch of the United States government.  It is one 

government.  All delayed incurred by any agency of the Executive branch in conducting this 

classification review must be imputed to the entire government.  The Founders decided to vest 

Executive authority in one person rather than several.  See Clinton v. Jones, 520 U.S. 681, 712 

(1997).   “They did so in order to focus, rather than to spread, Executive responsibility thereby 

facilitating accountability. They also sought to encourage energetic, vigorous, decisive, and 

speedy execution of the laws by placing in the hands of a single, constitutionally indispensable, 

individual the ultimate authority that, in respect to the other branches, the Constitution divides 

among many.”  Id.  

 
II. A CONTINUANCE IS REQUIRED BECAUSE THE GOVERNMENT HAS 

RESPONDED IT WILL NOT PROVIDE DISCOVERY THAT IS 
RELEVANT AND MATERIAL TO THE PRESENT ISSUE OF 
COMPETENCY TO WAIVE RIGHT TO COUNSEL 

 
“[T]he Constitution permits a State to limit the defendant’s self-representation right by 

insisting upon representation by counsel at trial – on the ground that the defendant lacks the 

mental capacity to conduct his trial defense unless represented.” Edwards, slip op. 8.   The 

Military Judge cannot accept an accused’s waiver of right to counsel unless the Military Judge 

finds the accused competent to make such a waiver.  See R.M.C. 506(c). 

The government denied the defense discovery request for records relating to information 

about interrogation methods and conditions employed against Mr. bin al Shibh by agents of the 

United States.  See Government Response, D-010, ¶5.c.  “There is simply no need to disclose all 

of the documents requested by the Defense that are unrelated (and therefore not relevant) to the 

issue presently before the military commission.”  See Government Response, D-010, ¶6.d.  The 

government claims the defense has not shown the requested information to be relevant and 
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material to its case.  See R.M.C. 701, United States v. Yunis, 867 F.2d. 617, 621-22 (D.C. Cir. 

1989).   In Yunis, the Court defined “material to the preparation of the defense” as “helpful to the 

defense of an accused.”  Id. at 622.   

Any plausible basis for the government’s position that the materials the defense seeks are 

not discoverable is is wholly vitiated by the facts contained in the classified summary, 

Attachment D.   There can be no doubt that detailed documentation, records, and information 

concerning the treatment, care, and conditions of Mr. bin al Shibh while in the custody of the 

United States government are “helpful to the defense” on the very issue of competency, just as 

there can be no doubt that the treatment of Mr. bin al Shibh by agents of the United States 

government has directly contributed to his present mental state.  See Affidavit of , 

Attachment C, pgs. 9-10 (“Unless the possibility of ill-treatment and torture that has been 

publicly reported as experienced by persons similarly situated as Mr. al Shibh can be clinically 

ruled out, a medical evaluation of Mr. al Shibh should follow the protocola for physicians and 

mental health professionals that is outlined in the Istanbul Protocol”). 

 The government’s limited and narrowed view of its legal obligation to produce the 

requested medical records forces the Commission’s hand, compelling it to provide the defense 

the relief it seeks: Time.  The defense must be permitted time to seek further relief in motions to 

compel production of discovery of the information the government has deemed not relevant and 

material.  On the contrary, this information is in fact critical to the competency issue presently 

before the Commission.  Being subject “to torture or cruel, inhumane, and degrading treatment 

can cause severe and lasting physical and psychological harm.”  See Defense Motion D-010, 

page 11, see also Defense Motion D-010, Attachment H.   

The government further responds that its only present discovery obligation is to provide 

medical records and that “denial of certain items at this point in time in now way precludes the 
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Prosecution revisiting aspects of the request at a later point in time.” Government Response, D-

010, ¶6.e.   “The accused has elected to represent himself in these proceedings.”  Id., ¶6.c.  “The 

Military Judge must first make a determination on the issue whether to grant the accused’s 

request to represent himself” and “the unrelated discovery requested by the Defense can always 

be renewed by the accused himself.”  Id., ¶6.d. 

Aside from the speciousness of the government’s contentions, the single and most 

troubling conclusion one can draw from the government’s response is that it is desperately 

attempting to avoid its discovery obligations in the hope that Mr. bin al Shibh will be 

representing himself after 10 July, and that he will thereafter not have the knowledge, resources, 

or desire to renew discovery requests.  This conclusion is easily reached when one considers the 

treatment Mr. bin al Shibh has endured at the hands of agents of the United States government.  

See Attachment D.  The United States stands to incur significant embarrassment if the details of 

this treatment become known.  See, e.g. Boumediene v. Bush, 553 U.S. __, slip op. 4 

(2008)(“[E]ven when the military has evidence that it can bring forward, it is often foolhardy to 

release that evidence to the attorneys representing our enemies.”)(Scalia, J., dissenting).  Public 

embarrassment is not a basis for pushing forward a proceeding that could lead to a person’s death 

without due process. 

 
III. MR. BIN AL SHIBH WILL SUFFER ENORMOUS PREJUDICE IF 

ADEQUATE TIME IS NOT PROVIDED FOR A FULL ANALYSIS OF 
THE COMPETENCY ISSUE 

 
 “[P]roceedings must not only be fair, they must ‘appear to be fair to all who observe 

them.’” Edwards, slip op. 11, citing Wheat v. United States, 486 U.S. 153, 160 (1988).   The 

consequences of a rushed judgment on Mr. bin al Shibh’s counsel election are enormous.  If the 

Military Judge denies the defense its requested relief, the likely result is that a mentally ill man 
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may represent himself in a trial where he faces the death penalty, without even a cursory 

determination as to competency based upon medical evidence.  “No trial can be fair that leaves 

the defense to a man who is insane, unaided by counsel, and who by reason of his mental 

condition stands helpless and alone before the court.”  Edwards, slip op. 12, quoting Massey v. 

Moore, 328 U.S. 105, 108 (1954).   

 “Death, in its finality, differs more from life imprisonment than a 100-year prison term 

differs from one of only a year or two.  Because of the qualitative difference, there is a 

corresponding difference in the need for reliability in the determination that death is the 

appropriate punishment in a specific case.”  Woodson v. North Carolina, 428 U.S. 280, 304-305 

(1976).  The Supreme Court has recognized that this need for reliability heightens the procedural 

protections that must be afforded.  See Gardner v. Florida, 430 U.S. 349 (1977)(striking down a 

procedure that permitted the court to consider confidential information at capital sentencing); 

Simmons v. South Carolina, 512 U.S. 154 (1994)(holding that jurors must be informed that life 

sentence means life without parole); Morgan v. Illinois, 504 U.S. 719 (1992)(requiring the court 

to elicit potential juror views on capital punishment); Lockett v. Ohio, 438 U.S. 586 

(1978)(holding jurors must be permitted to consider evidence in mitigation).  That same 

heightened standard must apply to Mr. bin al Shibh. 

The government’s position is that Mr. bin al Shibh is not prejudiced in any way by not 

being granted an enlargement of time or a continuance of the 10 July hearing so that the defense 

may analyze the impact of the recent decision in Indiana v. Edwards.  See Government 

Response, D-010, ¶6.k.  The defense does not require more time to analyze the decision, it 

requires more time to apply the decision to the facts (as appropriate discovery will reveal them) 

and to the competency issue presently before the Commission.  
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